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Defensive Estate Planning with Powers of Attorney: How
to Avoid Mayhem, Chaos and Unintended Consequences

By Daniel J. Reiter

. Introduction

The most powerful legal document currently in force
in the United States is its Constitution. The Durable Pow-
er of Attorney your client executed last Tuesday comes in
a close second.

Durable Powers of Attorney are far-reaching legal in-
struments. Born from the theories and principles of agen-
cy and substituted judgment, the Durable Power of At-
torney gives an adult (the “principal”) the ability to give
another adult (known as an “agent”) authority to make
financial decisions and control resources on the principal’s
behalf in the event the principal becomes mentally inca-
pacitated. The Durable Power of Attorney can give the
agent the authority to transfer assets out of the principal’s
estate, and, arguably, may even give an agent the power
to make personal, intimate, decisions on the principal’s
behalf, including deciding where the principal will reside,
or even choosing who may visit the principal.

This article explores steps that can be taken to avoid
mayhem, chaos, and unintended consequences when the
attorney is preparing a New York Statutory Short Form
Power of Attorney on the client’s behalf.

Il. Use of the Statuary Short Form Power of
Attorney

In the context of estate planning, elder law, and spe-
cial needs law, New York’s Statutory Short Form Power
of Attorney should almost always be utilized.! Absent ex-
traordinary circumstances, the Short Form has two prima-
ry and very important advantages over a custom power
of attorney or an out-of-state document.

First, in a practical sense, the Short Form is widely
used and recognized by banks, financial institutions, elder
care professionals, and other third parties. These third
parties are familiar with the Short Form, and this smooths
the process of acceptance and use.

It is widely reported among practitioners that many
banks and financial institutions will reject the Short Form
and “require” use of their own form of power of attorney,
but (a) this is not universal and (b) this is not authorized
by statute, which brings me to my second point — third
parties are generally required by law to accept a Short Form,
but are not legally required to accept a custom power of
attorney. Pursuant to N.Y. General Obligations Law
§ 5-1504 (GOL), no third party located or doing business
in New York State shall refuse, without reasonable cause,
to honor a statutory short form power of attorney that is
properly executed.? A special proceeding may be brought

by the agent to remedy the viola-
tion.?

As an aside, you should not
let banks push you around. De-
mand Letters citing relevant au-
thority, with a firm but respectful
tone, can go a long way in rectify-
ing issues of nonacceptance.
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“It is widely reported among
practitioners that many banks and
financial institutions will reject
the Short Form and ‘require’

use of their own form of power
of attorney, but (a) this is not
universal; and (b) this is not
authorized by statute.”

lll. Make Sure the Principal
Actually Initials Inside the Brackets

This is a simple, but important point. The principal
must initial inside the brackets in the Short Form to give
authority to the agent. An “X” does not suffice. A check
mark is equally useless. Initials are required, and they are
required inside the bracket. In re Hoerter, the court applied
a literal interpretation of the statute: “The execution re-
quirement is quite explicit; the statute requires that the
blank space must be initialed or no authority is granted.”*
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Ill. The Modifications Section

The modifications section should almost never be left
blank. First, what I refer to as “language of convenience”
should be considered by the practitioner. For example,

a properly executed Short Form, even without any mod-
ification, authorizes the agent access to protected health
information as defined by the Health Insurance Portability
and Accountability Act of 1996 (HIPAA).° However, pre-
senting a Short Form to an attending physician, nurse, or
health care professional who is (for good reason) not well
versed in the law may result in delay. The solution is to in-
clude HIPAA authorization language in the modifications
section of the Short Form that the agent can present to the
third party to persuade them to accept. This expedites

the process. We can all agree that medical professionals
should be spending their time on treatment and learn-

ing medicine instead of the reviewing provisions of the
General Obligations Law. For good measure, I generally
include language in the modifications section explaining
that any modification should be interpreted as supple-
menting the statute, and not altering or modifying it.

The modifications section, in conjunction with the
Statutory Gifts Rider, can also give the agent authority
to make gifts (transfers of assets) from the principal’s
funds and property to others. The point is not to facilitate
Christmas presents on the incapacitated principal’s behalf.
A modification allowing estate planning, long-term care
planning, and gift giving facilitates (1) tax planning for
mentally incapacitated wealthy individuals; and (2) Med-
icaid, Supplemental Security Income, and public benefits
planning for all individuals because any person could need
long-term care. The potential for abuse by an agent is glar-
ing, but it is somewhat reassuring that the Court of Ap-
peals held that gifts made by an agent must be consistent
with the principal’s testamentary scheme.® You can even
consider adding language to the modifications section
requiring that all gifts be made consistent with the princi-
pal’s testamentary scheme and prior pattern of gift giving.

Finally, there is a widely held belief among practi-
tioners that a valid power of attorney and health care
proxy, in effect, will always obviate the need for guardian-
ship, but this is not the case. Additional language in the
modifications section is required to authorize an agent to
make decisions that are generally reserved for a court-ap-
pointed guardian, such as choosing the incapacitated
principal’s place of abode or social environment (which
includes who may visit the principal).” For more on the
legal basis for including such a provision, please see my
article, “Obviating the Need for Guardianship With Pow-
ers of Attorney: It’s Not as Easy as You Think,” in the
Summer 2018 edition of the NYSBA Elder and Special Needs

Law Journal

V. Choice of Agent

The agent should be, first and foremost, trustworthy.
I generally advise clients that a trustworthy agent, even

if unskilled in the areas of finance and property man-
agement, is far superior than any other. The agent can,
and should, retain counsel, accountants and other experts
to advise him or her on all relevant matters, especially
matters they may not understand. Other attributes of a
terrific agent (but not always necessary or available) are
geographical proximity; well-versed in finance, money,
and property; reliable; and not the principal’s child if said
child has siblings he or she is seeking revenge upon.

Those who need an agent but are alone or do not
know any suitable person should consider an attorney or
daily money manager. Corporate fiduciaries may be con-
sidered, but usually as a last resort.

VI. Educate the Agent

Most often, in the context of estate planning, practi-
tioners represent the principal, and not the agent. Despite
hesitancy to provide legal advice to the agent, the prac-
titioner should not hesitate to inform the agent that (1)
they are a fiduciary; (2) explain what a fiduciary is; (3)
advise that the agent keep detailed records; and (4) advise
that the agent always consult with an attorney before and
while acting as agent.

Conclusion

The power of attorney is a document that must be
drafted with great care and forethought. It is subject to
abuse and misuse. Short-sighted planning can result in
unintended consequences, mayhem, and chaos. It increas-
es the chances of litigation and disputes. Thought, care,
research, and a through understanding of the client’s per-
sonal circumstances can go a long way in decreasing the
chances of such a malodorous result.
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