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The Surrogate’s Court of Queens County in In re 
Cookson entertained mistake both as a separate and 
distinct objection and a factor in testamentary capac-
ity.10 In Cookson, the objectants alleged that that the 
propounded instrument was executed by the testatrix 
“by mistake in that she did not understand the contents 
of the instruments offered for probate,” arguing that 
the decedent had a very different understanding of the 
value of her residuary estate at the time the propound-
ed instrument was executed, and what the value would 
be at the time of her death.11 The Surrogate described 
the objection as “nonsensical” in determining that a 
mistake on the part of the testator as to the size of her 
estate at the time of death is not grounds for denial of 
probate.12 Consistent with longstanding precedent, 
the Surrogate opined, “What the testator has done, not 
what she meant but failed to do, is to be given effect 
(citations omitted).”13

Although the Surrogate dismissed the objection 
due to the type of mistake made by the testator, the 
Cookson decision solidifies the notion that mistake may 
be interposed as a valid objection to probate. The spe-
cies of mistake, however, clearly factors into the Sur-
rogate’s analysis. A mistake of fact, as alleged in the 
Cookson case, is insufficient.14

Another factor that the Surrogate will consider 
when determining the validity of an instrument tainted 
by mistake is an attorney-drafter’s sworn testimony 
regarding the circumstances of the mistake. In Estate of 
Eleanor Martinico, the objectants alleged two mistakes 
which the Surrogate analyzed under the objection of 
lack of due execution.15 

First, objectants argued that an erroneous substi-
tution of names in the attorney-drafter’s notes led to 
the disinheritance of one of the objectants.16 Second, 
the objectants argued that if the instrument had been 
duly executed, the decedent would have objected to 
the instrument when read aloud to her by the attorney-
drafter because the instrument referred to the decedent 
as a male rather than female and the proponent as a 
female rather than a male.17 With regard to objectant’s 
first argument, the Surrogate rejected the notion that 
the error led to disinheritance, relying, in part, on an 
affidavit proffered by the attorney-drafter affirming 
that the decedent’s recollection of her family tree was 
accurate.18 In addition, the Surrogate determined that 
the erroneous gender designations in the propounded 
instrument “does not negate [its] execution in accord 
with EPTL 3-2.1, nor does it negate the testimony of the 
two witnesses, both attorneys, who knew the decedent 
for many years, and represented her on other mat-
ters.”19

I. Introduction
It has long been held in New York that in order for 

a propounded Will to be admitted to probate the in-
strument must contain the will of the testator.1 The Sur-
rogate must be satisfied not only that the instrument 
has been validly executed, but that the mind of the tes-
tator accompanied the act and that the instrument ex-
ecuted speaks his or her language and really expresses 
his or her will.2 As a condition of probate, proponents 
must show affirmatively that the testator had an intelli-
gent knowledge of the contents of the purported Will.3

But what of instances where a mistake or error is 
made by the attorney-drafter in preparing the instru-
ment? Can such a mistake be grounds for objection to 
probate, or are such questions limited to a construction 
proceeding? A string of recent cases confirm that mis-
take remains a valid objection to probate, the outcome 
determined by the specific factual circumstances, the 
type of mistake, and the presence of testimony from 
the attorney-drafter or supervising attorney. To sustain 
the objection of mistake as a ground to deny probate, it 
must be shown that either (a) the decedent did not un-
derstand the provisions of the propounded instrument 
(at least in certain circumstances); or (b) the drafting 
attorney erred in misinterpreting the testator’s instruc-
tions.4

II. Mistake in Action
In Will of Rivera, the objectant interposed “mistake” 

as a separate and distinct objection, and proponent 
brought a motion for summary judgment dismissing 
mistake and all other objections.5 The Surrogate’s Court 
of Kings County found there to be material issues of 
fact as to whether the decedent could understand, read, 
or write English, opining:6 

[W]hereas here the testator is not flu-
ent in English [the proponent] has a 
greater burden in establishing “that the 
mind of the testator accompanied the 
act, and that the instrument executed 
speaks his language and really ex-
presses his will.”7 

The Surrogate found that issues of material fact 
existed with respect to testamentary capacity and due 
execution because of the undisputed evidence that the 
propounded instrument was written, and the entire 
ceremony executed, in English.8 Although mistake was 
interposed as an objection separate and distinct from 
testamentary capacity and due execution, the Surrogate 
analyzed the issue of mistake as relevant to these objec-
tions.9 
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in a probate proceeding or reserve the allegation for a 
construction proceeding or other avenue of relief.27

IV. Interposing Mistake as an Objection
If counsel for an objectant determines to interpose 

mistake as an objection to probate, the language used 
should be stated in general terms.28 Specifics are not 
necessary, and the objection of mistake need only give 
sufficient notice.29 Counsel should be mindful of the 
case-specific facts, but will not be required to describe 
the mistake with particularity.30 Moreover, the object-
ant is only required to furnish a bill of particulars after 
it has had an opportunity to conduct and conclude ex-
aminations before trial.31

A question does arise, however, as to which party 
bears the burden of proof. The answer is not entirely 
clear. In Estate of Obermeyer, the Surrogate held that 
the burden fell on the objectant.32 However, Obermeyer 
analyzed mistake as a separate and distinct defense, 
and one could argue this general rule does not apply 
in cases where mistake goes to the issues of due execu-
tion or testamentary capacity, where the proponent 
bears the burden.33

V. Conclusion
Mistake is an unusual, but oftentimes valid, ob-

jection to probate. Before interposing mistake as an 
objection, counsel should carefully consider whether 
a probate contest is the most appropriate forum to 
litigate mistake, as compared to a construction pro-
ceeding. The risks of claim preclusion, issue preclusion 
and contractual release should be carefully considered. 
In interposing mistake as an objection, the objectants 
should state the objection in general terms, assured 
that particulars need not be supplied until the conclu-
sion of pre-trial examination. Whether objections will 
be successful will be heavily dependent on the particu-
lar facts and circumstances, the nature of the mistake, 
and whether, despite the mistake, “the instrument 
speaks the language and contains the will of the testa-
tor.”34
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Attorney testimony also played a crucial role in 
Estate of Andrew Walker, in which the Appellate Divi-
sion, Third Department, affirmed the decree of the 
Surrogate’s Court of Broome County denying pro-
bate.20 In Walker, the petitioner, prior to the testator’s 
death, wrote down the decedent’s wishes in changing 
a provision of his will, and delivered same to the of-
fice of the decedent’s attorney.21 However, on appeal, 
the attorney denied having drafted the alleged instru-
ment, and acknowledged that, although his secretary 
typed the instrument, he never saw it or approved it.22 
The Appellate Division, citing Rollwagen, stated, “in 
light of the uncertainty surrounding the drafting and 
execution of the will, we decline to disturb the decree 
of Surrogate’s Court denying admission of the will to 
probate.”23

III. The Fifth Objection
It is important to note that our learned Surro-

gates have not gone rogue in entertaining mistake as 
a valid objection to probate over the years. The usual 
four objections, (i) failure of due execution, (ii) lack of 
testamentary capacity, (iii) fraud, and (iv) undue influ-

ence, are not exclusive. Indeed, with the enactment 
of Section 202 of the Surrogate’s Court Procedure Act 
(“SCPA”), the Surrogate’s Court “is empowered in any 
proceeding, whether or not specifically provided for, 
to exercise any of the jurisdiction granted to it by [the 
SCPA] or other provisions of law, notwithstanding that 
the jurisdiction sought to be exercised in the proceed-
ing is or may be exercised in or incidental to a different 
proceeding.”24

In Will of Nancy Artope, a probate contest, object-
ants interposed a fifth objection alleging facts seeking 
to establish a constructive trust for the benefit of object-
ant.25 In permitting “a joinder of the objection relating 
to the imposition of a constructive trust in this probate 
proceeding,” Surrogate C. Raymond Radigan wrote 
that SCPA 202 “has in effect eliminated the holdings in 
those cases which have limited this court’s equity pow-
ers to only those incidental to a specific statute or pro-
ceeding provided for in the SCPA (citation omitted).”26

Accordingly, a mistake that may be more ap-
propriately analyzed in a construction proceeding 
may be complained of prior to probate. Of course, the 
practitioner should be mindful of the issues of claim 
preclusion, issue preclusion, and contractual release, in 
deciding whether to interpose mistake as an objection 

“The usual four objections, (i) failure of due execution, 
(ii) lack of testamentary capacity, (iii) fraud, 
and (iv) undue influence, are not exclusive.”
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